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I thank you for your letter dated 21 December 2020.I apologise for the delay in
replying, but some time has been required to ingather all the in{ormation required for
a meaningful reply.

You have asked for my reflections on the evidence which is recorded at paragraphs
109 to 128 of the Committee's Stage 1 report. You also request further details on what
you describe as progress being made on a child-friendly court system.

I gather from the general tenor of the evidence of the respondents, including the
Deputy First Minister and the Commissioner for Children and Young People, that,
while it is expected that the courts and tribunals will have a key role to play in the
enforcement of the United Nations Convention on the Rights of the Child, the
anticipation and hope are that a judicial remedy will be a last resort, which will be
relied upon infrequently. A preventative approach is favoured. The respondents refer
to the practical difficulties which children face when raising proceedings. These
include finding and instructing a lawyer, and qualifying for and obtaining legal aid.
Key points centre on the importance of legal aid and the establishment of some form
of independent advocacy service for children. These are not matters over which the
courts and tribunals have any jurisdiction and I make no coilunent upon them.

Normally, the Scottish Govemment \ rill set up a multidisciplinary working group to
discuss implementation of any Bill. The Scottish Courts and Tribunal Service and the
Scottish Civil|ustice Council and/or the Criminal Courts Rules Council will participate
in that process. The Govemment will assess the BiIl and make any necessary requests
for the drafting of court rules by the SCJCiCCRC.

Telephone 0131240 6701

lppo@scotcourts. gov.uk
DX549306 Edinburgh



2

The Judicial [rstitute is the body which is tasked with the provision of necessary
in{ormation to and training of the judiciary. This provision is carefully monitored to

ensure that it is independent in its approach and not subject to undue influence from
non-judicial sources. The JI regularly delivers courses for judges (including sheriffs)
on family proceedings, adoptions and permanence orders and children's referrals.
These courses include conkibutions from expert chiid psychologists on the effects of
court proceedings upon children. They cover the decisions of the courts (for example
relating to post-adoptive contact) and have specific sessions on taking and
understanding the views of the child.

The Scottish courts have historically been at the forefront of child friendly processes,
and particularly the obtaining of the views of children in matters concerning their
welfare. There have been several developments in recent years which have kept the
courts and tribunals on this path.

In terms of judicial education, a Resource Kit on the UN Convention on the Rights of
the Child Incorporation (Scotland) BiX is currently under development. It will be
distributed to the judiciary later this year. Given that the Bill is at Stage 1, and
amendments may yet be made, the ]udicial Institute has not delivered any courses
specifically on the impact of the Bill. That is a sensible approach. The JI has been aware
of the Scottish Govemment's commitment to the bringing forward of an incorporation
Bi1l. That commitment has been referenced at appropriate judicial training courses.
The JI intends to cover the legal impact of the Bill (when it becomes an Act) in its
forthcoming family law courses. The Scottish judiciary has participated in the
consultation process which has led up to the Bill and has expressed views upon its
likely impact.

In December 2A20, the Judicial Institute launched a Resource Kit to the judiciary on the
impact of the Children (Scotland) Act 2020. This Resource Kit aims to raise judiciai
awareness o{ those provisions of that Act which are directly relevant to the judiciary
in their daily role. It provides the judiciary with in{ormation on the skills necessary to
obtain the views of the child and on how to explain decisions to children in accordance
with the changes made by the Act. It informs the judiciary of the new obligations
which are imposed on the court by the Act. It draws judges' attention to the
incorporation Bill.

During the consultation and the call for evidence, Parliament were made aware of
some significant changes made to some court and tribunal processes regarding the
hearing environment for children. This was particularly prominent in the Additional
Support Needs tribunal, where there is now a rest area for the child within the hearing
room, a round table for all parties, a sensory room to de-stress and a 1:1 evidence
gathering room with a live link to the hearing room.

Due to the pandemic, and the consequent need for hearings to take place either online
or by telephone, the environment has necessarily changed again. This has resulted in
digital developments whidr have been welcomed by some children. The Mental
Health Tribunal has received feedback to the effect that telephone hearings were
preferred by some young people. The Tribunalhas established a small working group
to consider options for the future in light of this. It currently endeavours (within the
short timescales allowed by the legislation) to appoint curators ad litem who are
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known to have necessary skills and experience in working with young people. For the
hearing itself, members who sit will be only those from a dedicated cohort, all of whom
have attended training on hearings involving young people. No observers are
permitted and a longer time is scheduled than for other types of hearing. The format

of any individual hearing is largely a matter to be addressed on the day on a case by
case basis. That gives maximum flexibility in offering explanations, different
combinations of people in the room at one time, and regular breaks in proceedings. If
further input or support is required for the young person, members will be proactive
in attempting to address that.

The Social Security Chamber ensures that lwitten communications are in plain English
with no technical or legal language used. It offers altemative arrangements, quite apart
from COVID, to physical face-to- face hearings such as those by telephone. It tailors
the approach which is taken during hearings, including reconfiguring the hearing
room and having regular breaks.

In family proceedings, children's views are already heard by the court (usually the
sheriff) in a number of ways, including the receipt of written views, appointing child
welfare reporters to obtain their views and sometimes hearing from the child directly
or through his/her representative. These different methods allow flexibiiity, which is
important. Sheriff Tait and Lady Wise appeared before the Justice Committee, and
spoke about some of these methods, on 20 February 2020 n relation to the (then)
Children (Scotland) Bill.

The SCJC's Family Law Committee recently undertook extensive work on new
approaches to seeking the views of the child, including the revised Form F9 which was
produced following consultation with children. When the Children (Scottand) Act
2020 comes fully into force, there will even greater emphasis on the methods through
which children make their views known in a way that suits them, with section 11

(court orders relating to parental responsibilities etc.) decisions being explained to
them in a way which they can readily understand.

Sheri{f Tait met last month with young people from Yello!, who have direct experience
of domestic abuse and either the criminal or the family courts. Yello! are the group
who are advising the Improving ]ustice in Child Contact Project. This is a European
project led by Scottish Women's Aid, the University of Edinburgh and parkrer
countries Cyprus, Portugaf Romania and Bulgaria. It provided a forum for young
people to speak about their experiences and their concerns. I will be considering the
points which Sheriff has Tait relayed to me.

I have for some years now, in coniunction with the Scottish Courts and Tribunal
Service in generaf been skiving towards the creation of a process which will capture
the evidence of all vul:rerable wibresses, which includes children, at the earliest
opportunity relative to the events about which they to be asked, or wish, to speak. The
object is to obviate unnecessary attendance and waiting at court. This includes clear
guidance on the judge's role in controlling proceedings and protecting witresses from
inappropriate questioning.
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Specialist facilities for children and young people are incorporated within the design
of the purPose built Justice Centre in Invemess. These include spaces in which
evidence via video link can be taken and recorded. The Evidence on Commission
suites in Glasgow and the approach to taking Evidence on Comrnission is informed by
the Scandinavian Barnahus model. It provides a non-court venue for wifuresses giving
evidence by live TV link or having their evidence taken by a commissioner and
recorded in advance of a kial. The SCTS plans to invest in upgrading facilities in

Edinburgh and Aberdeen in order to support the taking of the evidence of children,
out of court by the commission system.

MSPs may wish to explore methods of observing how proceedings involving children
are actually conducted in order to see how this is done in practice. At present, the
facilities to do so may be limited by the pandemic restrictions, confidentiality
considerations and the wishes of the individual child. Courts and hearing centres
could be visited when it is safe to do so. The Justice Committee has previously visited
the Evidence on Commission Suite to see the facilities there.

I am confident that SCTS continue to work towards providing a child friendly setting
whenever children come to be involved in the legal system. This is not always as easy
to achieve as it might be perceived from outside. The legal system continues to be one
which is based uPon adversarial processes, which are usually staunchly defended by
both the legal profession and politicians. These, and other considerations surrounding
the fairness of the proceedings generally, can impose significant restraints on what is
both legal permissible and practically possible.

The Scottish Courts and Tribunals Service and the Scottish Judiciary will continue to
work in tandem with each other with a view to improving all of the court and tribunal
systems, and especially those involving children. I continue to welcome the Scottish
Govemment's commitment to accessible guidance and training as part of its
implementation progratrune.
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